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Are 
you 
treating 


your 
stockholders 
fairly 


Your company’s stock books are important evi- 
dence for your stockholders of the title to their 
stock, date of its acquisition, etc. In settling an es- 
tate, or in litigation, or in tax disputes (to cite a few 
instances) that evidence may be badly needed. 

Is the condition of your stock books such as a 
stockholder would be satisfied with if he needed them 
for supporting evidence and such as you would be 
proud of if a critical official eye examined them? 

Corporation officials who have appointed a Trans- 
fer Agent like The Corporation Trust Company don’t 
have to worry about their stock records. They know 
the spotlight will find them at any moment clear, 
complete, up-to-date. 


The Corporation Trust Company 
CT Corporation System 
And Associated Compsnies 
aa 





Foreign Corporations 


Allocation of Franchise Taxes 


The Pennsylvania Supreme Court 
has recently held that sales, effected 
by Pennsylvania agents of a for- 
eign corporation with sales offices 
in Philadelphia and Pittsburgh, 
approved, however, in another 
state, were required to be included 
in Pennsylvania gross receipts, 
when allocating, for franchise tax 
purposes, that portion of the capital 
stock allocable according to gross 
receipts within and without the 
state." 

Pennsylvania is one of 22 of the 
34 states imposing franchise taxes 
upon foreign corporations which 
provide that allocation of the 
franchise taxes is to be made, 
either solely or in part, according 
to the “business done in the 
state,” the “gross income,” or the 
“gross receipts” or “sales” assign- 
able to the state, in the ratio that 
these items bear, respectively, to 
the “total volume of business 
done,” the “total gross income,” 
the “total gross receipts” or the 
“total sales within and without 
the state.” Several of these states 
have, in varying degrees, indi- 
cated by statute or regulation cir- 
cumstances under which such 
sales or similar receipts are to be 
assigned to the state. Among 


*Commonwealth of Pennsylvania v. 


these are California, Connecticut, 
Illinois, Massachusetts, Minne- 
sota, New York, North Carolina, 
Ohio, Oklahoma, Pennsylvania, 
Tennessee and Utah.? The gen- 
eral trend of such statutes and 
regulations is to place emphasis 
upon the transaction of business 
by agents in the taxing state or 
from places of business there, and 
to require such sales or receipts 
from them to be assigned to the 
taxing state. 


A number of such states which 
impose franchise taxes upon for- 
eign corporations, measured wholly 
or in part by “receipts,” “sales,” 
or a similar factor, have not de- 
fined these terms by statute or 
regulation by outlining the extent 
to which business, gross income, 
gross receipts or sales are to be 
reported in the numerator of the 
fractions to be used in calculating 
their franchise taxes. Where no 
such definition exists, it is not un- 
usual for corporations, where 
practicable, to assign to the state 
in the numerator of such alloca- 
tion fraction only the receipts 
from intrastate transactions. There 
is authority in at least two of 
these states for such action.’ 


Quaker Oats Company, 38 A. 2d 325, 


re-argument denied, September 25, 1944, affirming 52 Dauphin County Reports 406. 


(See page 235.) 


* Connecticut Corporation Tax (CT) Service, § 10-803, Illinois CT, 7 345.02, 
Massachusetts CT, J 10-829, Minnesota CT, 99 10-813, 14-728, New York CT, 
{ 10-802, Ohio CT, § 305. Oklahoma CT, § 307, Pennsylvania CT, ¥ 5-337, Tennessee 


CT, 17 316, 316a, Utah CT, J 1034f. 


* Wright Aeronautical Corp. v. Martin, State Tax Commissioner, (N. J.) 19 A. 
2d 338; Clark et al. v. Atlantic Pipe Line Co., (Texas) 134 S. W. 2d 322, writ 
refused by Texas Supreme Court, May 1, 1940. 
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Domestic Corporations 


Delaware. 


Service of process upon Secretary of State as agent for dissolved 
Delaware corporation upheld where made immediately after court 
decision indicating that service upon designated resident agent was 
invalid. In /nternational Pulp Equipment Co., Ltd. v. St. Regis Kraft 
Co., 54 F. Supp. 745, (The Corporation Journal, October, 1944, page 
205), the United States District Court, District of Delaware, granted 
a motion to quash service of process upon the resident agent of a 
dissolved Delaware company, effected within three years of its 
dissolution, because the agency relation between the corporation, 
as principal, and its local resident agent, as agent, had ceased upon 
the dissolution, and the latter was no longer possessed of powers 
to act for the principal. The court indicated in its opinion, however, 
that under the Federal Rules of Civil Procedure, proper service 
could be effected upon the Secretary of State. Acting upon this 
hint, the plaintiff obtained the issuance of a new summons to the 
Secretary of State on the day following the rendering of the opinion 
mentioned above. The court summarized defendant’s subsequent 
contentions, supporting defendant’s motions to quash the more 
recent summons served on the Secretary of State and seeking a 
dismissal of the action, as follows: “Because defendant was dis- 
solved on September 30, 1940, and suit instituted here on September 
23, 1943, but service of summons on the Secretary of State was not 
had until April 14, 1944, defendant contends that as more than three 
and a half years after defendant’s dissolution had elapsed before 
the instant action was begun, it can not now be maintained under 
Sec. 42 of the Delaware Corporation Law, 43 Del. Laws 1941, c. 132, 
p. 457. In short, defendant argues that not only must the complaint 
be filed but a valid service of process must also be made upon a dis- 
solved Delaware corporation within the three year period mentioned 
in the statute.” Both motions were denied, the court concluding 
that the plaintiff had been diligent in issuing the new summons as 
soon as it learned that its first service was invalid, thus complying 
with a Federal Rule providing that upon the filing of a complaint 
the issuance of summons must be made “forthwith.” International 
Pulp Equipment Co., Ltd. v. St. Regis Kraft Co., 55 F. Supp. 860. 
W. Reese Hitchens of Hering, Morris, James & Hitchens, of Wilming- 
ton, and Frank J. Dillon of Dillon, O’Brien & Clark, of New York 
City, for plaintiff. C. A. Southerland of Southerland, Berl & Potter 
of Wilmington and Horace R. Lamb of Le Boeuf & Lamb, of New 
York City, for defendant. 

Superior Court gives judgment for plaintiff in action of debt on a 
foreign judgment. Plaintiff was a beneficiary under a policy issued 
by defendant’s predecessor to the insured in Michigan. She insti- 
tuted this action of debt in the Superior Court of Delaware on a 
judgment obtained against defendant jn a Michigan court. Defend- 
ant pleaded that the Michigan court did not have jurisdiction to 
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render the judgment sued upon. The Delaware court examined the 
activities of defendant’s predecessor in Michigan. These, briefly, 
consisted of the solicitation of business for that company by an 
agent designated by it, who solicited persons in Michigan for a 
period of thirty days. He was successful in obtaining only two 
pieces of business, one of which involved the issuance of the certifi- 
cate upon which the Michigan judgment was obtained. The court 
concluded that these activities were sufficient to give jurisdiction 
and remarked that it was not concerned whether the agent was 
doing a successful business but whether he was, in fact, doing busi- 
ness for the company in Michigan. It said: “The company wanted 
members and employed Koch to get applications. He was acting 
as agent in each solicitation, successful or unsuccessful. He was 
doing business in each solicitation.” Portscheller v. Atlas Mutual 
Benefit Association,* 38 A. 2d 607. Collins J. Seitz of Wilmington, 
for plaintiff. Clair J. Killoran of Wilmington, for defendant. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Delaware, page 504. 


Statute of limitations held applicable to suit involving wrongful 
acts of commission by officers and directors of insolvent corporation. 
In a recent suit on appeal before the Supreme Court of Delaware, 
the complainant trustees in bankruptcy of a Delaware company sued 
the corporate defendant and another to compel them to account for 
and refund money of the bankrupt alleged to have been converted 
to defendants’ use. The Court of Chancery had taken the view that 
a plea, based on the statute of limitations, was good in both form 
and substance. (Bovay et al. v. H. M. Byllesby & Co. et al., 29 A. 2d 
801, 30 A. 2d 865.) It dismissed the bill on the ground that the 
defendants were not the trustees of an express trust, and the cause 
of action not being within the exclusive jurisdiction of a court of 
equity, the Chancery Court was bound to apply the analogous statu- 
tory period of limitation governing actions at law. The higher court 
reversed this decree with the direction that the bill of complaint be 
reinstated and the plea of the statute of limitations, as pleaded, be 
dismissed, the defendants to answer or plead anew. The court ex- 
pressed the view that where corporate officers and directors “are 
required to answer for wrongful acts of commission by which they 
have enriched themselves to the injury of the corporation, a court of 
conscience will not regard such acts as mere torts, but as serious 
breaches of trust, and will point the moral and make clear the prin- 
ciple that corporate officers and directors, while not in strictness 
trustees, will, in such case, be treated as though they were in fact 
trustees of an express and subsisting trust, and without the protec- 
tion of the statute of limitations, especially where insolvency of the 
corporation is the result of their wrongdoing.” Bovay et al. v. H. M. 
Byllesby & Co. et al., 38 A. 2d 808. Daniel O. Hastings and Caleb R. 
Layton, 3d (of Hastings, Stockly & Layton), for appellants. Aaron 
Finger (of Richards, Layton & Finger), for appellees. 


i i ll 
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New York. 


By-law prohibiting stockholder from voting for more than one 
director, ruled invalid. The by-laws of the respondent corporation 
contained the following provision: “At the annual meeting of stock- 
holders, the six persons receiving a plurality of votes cast shall be 
directors and shall constitute the Board of Directors for the ensuing 
year. No stockholder shall vote for more than one director.” Peti- 
tioner stockholder sought to set aside an election of directors effected 
by the stockholders in which their votes were cast for six separate 
directors, instead of voting for not more than one director. The 
Supreme Court, Special Term, Kings County, ordered the petition 
to be dismissed, finding the by-law to be invalid as conflicting with 
Sec. 47 of the Stock Corporation Law, which provides that, in the 
absence of other provisions in the certificate of incorporation or 
other certificates filed pursuant to law, every stockholder is entitled 
“to one vote for every share of stock standing in his name on the 
books of the corporation.” No such special provisions with respect 
to voting appeared in respondent’s certificate of incorporation or 
any amendment. The court interpreted Sec. 47 as insuring “to every 
stockholder the right to cast one vote for each share of stock owned 
by him for each director to be elected” except where “the certificate 
of incorporation expressly provides for the election of directors by 
cumulative voting, in which event each stockholder may cast as 
many votes as he owns shares multipiled by the number of directors 
to be elected for one or more directors, as he sees fit, Stock Corpo- 
ration Law, Sec. 49.” In re Crown Heights Hospital, Inc., 49 N. Y. S. 
2d 658. Ducker & Feldman of New York City, for petitioner. Jacob 
Lippman of New York City, for respondent Crown Heights Hos- 
pital, Inc. McLaughlin & Stern of New York City, for respondent, 
Jacob Gold and others. 


Sec. 61-b, General Corporation Law, held unconstitutional. In a 
derivative stockholders’ action, the plaintiff’s stock amounted to 
less than 5 per cent. of the total outstanding capital stock of the 
defendant Delaware corporation and had a market value of less 
than $50,000. The corporation moved, under Sec. 61-b, General 
Corporation Law, to compel plaintiff to give security in the sum of 
$25,000 for the reasonable expenses, including attorneys’ fees, which 
it might incur and for which it might become liable under Sec. 61-a. 
Sec. 61-b permits a corporate defendant to require a plaintiff, in a 
derivative suit, holding less than 5 per cent. of the outstanding shares 
of any class of the stock where the market value is not in excess of 
$50,000, to give security for reasonable expenses, including attor- 
neys’ fees, to which it may become subject under Sec. 6l-a, the 
amount to which the corporation shall have recourse to be deter- 
mined by the court upon the termination of the action. This action 
was pending at the time of the enactment of Ch. 668, Laws of 1944, 
adding Sec. 61-b. The New York Sypreme Court, Special Term, 
New York City, rejected a claim that the statute was inapplicable 
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to pending actions, finding language in the statute indicative of 
legislative intent to bring pending actions within the purview of 
the enactment. “The primary question,” said the court, “is whether 
the statute deprives the plaintiff of property without due process 
of law or denies him the equal protection of the law in violation of 
the federal and state constitutions.” The court, after an examination 
of the object the law sought to accomplish, came to the conclusion 
that the statute “sets up a classification having no reasonable rela- 
tion to the evil to be cured and therefore runs afoul of the equal 
protection clause.” Observations made in the course of the opinion 
were: “It is thus apparent that the statute is not only aimed at 
security for costs but creates a new liability, the payment of which 
it seeks to secure in advance. The statute does not set forth any 
amount nor does it in any other manner limit the amount of attor- 
neys’ fees which the stockholder-plaintiff may have to secure and 
for which defendants may seek reimbursement, except that such 
fees must be ‘reasonable.’” “The prohibitive demands already 
made in applications under this statute in previous cases ($113,000 
in Shielcrawt v. Moffett, supra) (The Corporation Journal, October, 
1944, page 208), indicate clearly one of the inherent evils. To require 
security in amounts such as have already been applied for would, in 
practical effect, be to deprive a plaintiff of his cause of action.” “I 
am not unmindful of the fact that the Legislature has left the amount 
to the discretion of the court, but constitutional rights may not be 
so easily disposed of nor should they have been intrusted to the 
uncertain judgment of any one man.” “But the increase in liability 
for costs and expenses in an unlimited amount that might well be pro- 
hibitive and the denial of the right to be heard unless security there- 
for is furnished in advance is a deprivation of property without due 
process which the fundamental law of the land forbids.” “The real 
vice in so far as a determination of the validity of the statute under 
the equal protection clause is concerned is the imposition of liability 
for the additional expenses only upon a certain class without any reason- , 
able relation between the object of the legislation to prevent the 
institution and maintenance of baseless litigation and attendant 
evils and the class upon which the new liability is imposed with the 
requirement of security in advance.” Citron et al. v. Mangel Stores 
Corporation et al., New York Supreme Court, Special Term, Part I, 
New York City, September 5, 1944. Commerce Clearing House 
Court Decisions Requisition No. 327714. 


Sec. 61-b, General Corporation Law, ruled valid. Recently, the 
Supreme Court, Special Term, New York County, in an action by a 
stockholder, suing on behalf of himself and of other stockholders 
of a corporation, similarly situated, had occasion to rule on a motion 
for security of costs by the corporation under Sec. 61-b, General 
Corporation Law, which was enacted by Ch. 668, Laws 1944. This 
section permits a corporate defendant to require plaintiffs in a 
derivative suit to give security for its expenses under certain circum- 
stances related to the amount of stock held. The claim was made 
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that Sec. 61-b was unconstitutional as violative of Sec. 11 of Article 
1 and also of Article 6 of the New York State Constitution, as well 
as the 14th Amendment of the United States Constitution. In 
granting the motion and upholding the section, the court followed 
its prior holding in Shielcrawt v. Moffett et al., 49 N. Y. S. 2d 64, (The 
Corporation Journal, October, 1944, page 208), remarking: “It is 
clear that the legislature had the power to enact section 61-b of the 
General Corporation Law; that its provisions violate no constitu- 
tional prohibition and are not arbitrary or unreasonable, but, on the 
contrary, are remedial to correct recognized evils of representative 
stockholders’ actions in which so often the sole result has been ex- 
pense to, rather than recoupment of, loss by the corporations for 
the alleged benefit of which such actions were brought. Under the 
circumstances, the wisdom of the act and its provisions, and the 
alleged hardship imposed upon the suing stockholders, are matters 
solely within the legislative province and it becomes the obligation 
of the court to enforce the requirements provided.” Wolf v. Atkinson 
et al., 49 N. Y. S. 2d 703. Copal Mintz of New York City, for plain- 
tiff. C. Murray Kavanagh of New York City for defendant United 
Zinc Smelting Corporation. Myers & Keating of New York City, 
for all individual defendants. (See, however, Citron et al v. Mangel 
Stores Corp. et al., above, rendered subsequent to this opinion, in which 
Sec. 61-b was held invalid by the same court.) 


Foreign Corporations 


Iowa. 


Special appearance of corporation engaged in interstate commerce 
to resist service of process upon it, sustained. Defendant foreign 
corporation appeared specially to question purported service of 
process upon it. This service had been made upon an employee of a 
person in Iowa doing business under a trade name somewhat similar 
to that of defendant company. This person used defendant’s prod- 
ucts. These were manufactured in Texas and sold in interstate 
commerce. The evidence showed that the one upon whom service 
was made was in no way related to defendant corporation. The Iowa 
Supreme Court affirmed the lower court in sustaining the special 
appearance of defendant, holding that the appellant, the plaintiff 
below, had not met the burden of proof placed upon him to establish 
the necessary facts to show that the trial court had jurisdiction over 
the corporation. The fact that defendant had representatives call 
upon plaintiff occasionally to advise in the use of its products and 
the methods of their sale was also regarded as not constituting the 
doing of business for the purpose of the service of process, Mayer v. 
Wright et al.,* 15 N. W.2d 268. A. D. Pugh of Des Moines, for appel- 
lant. Bromberg, Leftwich, Gowan & Schmucker of Dallas, Texas, 
and Bradshaw, Fowler, Proctor & Fairgrave of Des Moines, for 
__appellee, Dr. Pepper Co. CCH Requisition No. 326495. 


~ * The - text of this opinion is printed: in The Corporation Tax Service, 
Iowa, page 311 
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New York. 


Service of process upon Secretary of State as statutory agent of 
foreign corporation upheld in action in City Court, where cause of 
action arose within territorial jurisdiction of the court. Defendant 
was a New Hampshire corporation which had obtained authority to 
do business in New York in January, 1935. In doing so, it gave a 
New York City address as the place where its office within the State 
of New York was to be located and designated the Secretary of 
State of New York as its agent upon whom all process in any action 
against it might be served within the State of New York. In 1943, 
plaintiff, in an action in the City Court of the City of New York for 
damages for his alleged wrongful discharge by defendant from 
employment in the City of New York, served summons and com- 
plaint upon the Secretary of State at Albany. Defendant appeared 
specially and moved to set aside the service. The motion was denied, 
and the order denying the motion. was affirmed by the Appellate 
Term and the Appellate Division. The Appellate Division granted 
leave to appeal, certifying the question: “Should the service of the 
summons and complaint in this action on the Secretary of State 
have been vacated by the City Court of the City of New York?”. The 
Court of Appeals outlined the limited jurisdiction of the City Court 
under the State Constitution and noted that the defendant main- 
tained that the City Court never acquired jurisdiction over it, since 
service of process was effected at the office of the Secretary of State 
in Albany. Referring to Sec. 217 of the General Corporation Law, 
as amended by Chapter 538 of the Laws of 1941, the court said: “The 
question is whether the Legislature in Section 217 of the General 
Corporation Law may require a foreign corporation as a condition 
of doing business here to consent in advance to service of process 
upon its agent in Albany in actions brought in a court of limited 
territorial jurisdiction if the cause of action arose within the terri- 
torial jurisdiction of the court and the office of the corporation is 
there.” The court made the following observations: “Here the 
‘consent’ has been exacted by the state—not voluntarily offered by 
the defendant. That does not detract from its validity.” “A desig- 
nation of a public officer upon whom service may be made has the 
same effect as a voluntary consent.” “The condition imposed in this 
cdse is reasonable and in no wise discriminates in favor of domestic 
corporations in favor of foreign corporations. The order should be 
affirmed, with costs, and the certified question answered in the nega- 
tive.” Pohlers v. Exeter Manufacturing Company, Court of Appeals 
of New York, July 19, 1944. Walter H. Bond, for appellant, appear- 
ing specially. Reuben Golin, for respondent. Commerce Clearing 
House Court Decisions Requisition No. 326705. 


Pennsylvania. 


Foreign holding company, with entire assets and activities in 
Pennsylvania, held subject to service of process. The United States 
District Court, Western District of Pennsylvania, held that defend- 





Ready for the Break 


When the production-for-war-only lid is off, the corpo- 


ration lawyer is likely to find a heavy lid lifted from his 
own activities. 


There are tool or machine manu- There are food manufac 

facturers, just home-state domes- q never done anything but 
tic corporations now, that will see state business so far, that 
opportunity for a bigger market if a tremendous fields ahead for 
branch is set up at one or more dis- if spot stocks are carried at ft 
tant points—and that will require marketing points—and that 
qualifications. quire qualifications. 


The postwar day may well be the day of the corporation lawyer 
again. And think of the troubles for a corporation lawyer 
attempting to meet the demands requiring filings and re- 
cordings and publishings in states quite far from his home 
practice, if he didn’t have an organization like the Corpo- 
ration Trust system to help him! 


As you get ready for after-the-war practice and the corpo- 
ration work it will require, refresh your mind on the services 
C T offers you—they are summed up briefly over there . . . 


CORPORATION TRUST 


The Corporation Trust Company 
CT Corporation System 


And Associated Companies 
o 


158 State Street Jersey City 2 15 Exchange Place 
57 Forsyth Street, N. W. 510 S. Spring Street 
10 Light Street Minneapcl's 1 409 Second Avenue S. 


295 Main Street Philadelphia 9 
208 S. La Salle Street Pittsburgh 22 
441 Vine Street Portland, Me. 3 


Washington 4 
Wilmington 99....100 West 10th Street 





There are companies now manu- 
q facturers exclusively that will 
see the necessity or advantages of 
setting up their own selling or dis- 
tributing companies to serve new 
fields or keep competition out of old 
fields—and that will require organi- 


There are corporations doing this 
q and doing that, to which visions 
will come of new and bigger and 
better markets with new and more 
flexible set-ups—and reorganizations, 
recapitalizations, mergers, qualifica- 
tions,’ will follow. 


zation of separate domestic corpora- 
tions, perhaps in many different 
states. 


When an attorney has the papers ready for the 
incorporation of a company in any state—or in any 
province of Canada—or for its qualification as a 
foreign corporation, The Corporation Trust Com- 
pany, CT Corporation System, or an associated 
company will take them at that point and see that 
every clerical step necessary to effect incorpora- 
tion, or qualification is speedily performed. 


If before drawing the papers the attorney wishes 
to study the question of the best state for incorpo- 
ration of his client’s particular business, or the 
most suitable capital set-up, or the soundest rur- 
pose-clauses, or the most practicable provisions 
for management and control, we will bring him 
for his consideration extracts (obtained from 
official sources) from the statutes of the various 
states for comparison, or copies of the charters, 
by-laws, etc. of other corporations. 


If an attorney is uncertain as to the necessity of 
his client’s qualifying as a foreign corporation in 
any state, we will furnish him with official infor- 
mation and data on which to base his conclusions. 
After organization or qualification the Corporation 
Trust system will provide the registered office, or 
agent, as may be required in the state—notifying 
the attorney of all taxes and reports required, for- 
warding process according to his directions, and 
furnishing him with a unit of the Corporation Tax 
Service, State and Local, for that state. 
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ant Florida corporation was present within the state to such an 
extent as to make it liable to the service of process. The circum- 
stances were that the business of the company was done at Clear- 
field, Pennsylvania, and that its principal assets were held there. 
“The entire business of defendant corporation,” remarked the court, 
“is owning stocks of other corporations and receiving dividends 
thereon. This business may be said to be done in Pennsylvania, for 
the directors’ meetings are held here, corporate bank deposits are 
in this state, and the corporate directors live here.” A motion to 
dismiss the complaint was denied. Kline v. Indrio Fruit & Realty 
Co. et al.,* United States District Court. Western District of Penn- 
sylvania, July 28, 1944. Russell M. Orcutt and Jno. A. Spaeder of 
Erie, for plaintiff. M. Everett Benson of Jones, Benson & Dwyer 
of Erie, for defendant. CCH Requisition No. 326378. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Pennsylvania, page 347. 


Utah. 


Corporation engaged in effecting sales in interstate commerce 
regarded as doing business for purpose of service of process; service 
quashed because not made upon person in charge of local office. 
Defendant Wyoming corporation moved to quash service of process 
upon it, made upon an employee of defendant in Utah who worked 
under the immediate supervision of its Utah Division Soliciting 
Sales Manager. Both of these employees resided in Utah and 
solicited persons in Utah and Northwestern states to buy coal from 
the defendant. All orders received were subject to confirmation at 
the home office in Wyoming. The coal was shipped f. o. b. railroad 
cars in Wyoming. Defendant maintained an office in Salt Lake City, 
Utah, for the convenience of its employees, three in number. The 
defendant’s name was painted on the door and listed in the building 
and telephone directories. It paid all office expenses and owned the 
office furniture. It also owned three automobiles used by its em- 
ployees in the state. The Supreme Court of Utah regarded these 
facts as sufficient to require it to hold that the defendant was present 
in the state and doing business there within the meaning of the 
statute providing for service of summons or process. “Defendant 
further contends,” observed the court, “that the service of summons 
was invalid because it was served on one Pratt, who is an employee 
of defendant’s but is not the person in charge of the office maintained 
here, one Davis being the supervising agent in Utah for defendant. 
This objection is well taken. Our statute requires that in the event 
certain named officers or employees of the corporation cannot be 
found then service be ‘upon the person doing such business, or in 
charge of such office or place of business.’ It is clear that the proper 
person was not served with process.” The motion to quash the 
service was therefore granted. Industrial Commission v. Kemerer 
Coal Co.,* 150 P. 2d 373. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Utah, page 502. : 
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Taxation 


Indiana. 


Gross income tax regarded as applicable to sales of goods shipped 
into Indiana under circumstances where payment was made upon 
delivery. Appellant foreign corporation sued to recover the gross 
income tax paid on sales of its automobiles which were manufac- 
tured and assembled at points outside of Indiana. The automobiles 
were carried by trucking companies from these points into Indiana 
and delivered to Indiana dealers, who paid for them to employees 
of the trucking company for transmittal to appellant, payment being 
made either in cash or by means of finance papers, or both. The 
United States Circuit Court of Appeals, Seventh Circuit, in affirming 
the District Court for the Southern District of Indiana in upholding 
the assessment, remarked that every transaction in the sales, with the 
exception of the shipment of the automobiles and the receipt of 
some of the orders, took place in Indiana, and that there was a sale 
within Indiana, which was covered by the statute. The court said: 
“Since the gross income here involved was derived from sales in 
which all transactions except the placing of some orders and the 
shipment of the goods took place in Indiana, the sales occurred in 
Indiana and such transactions were so isolated in and identified 
with Indiana that the possibility of multiple taxation of such sales 
was eliminated. That being so, the fact that the merchandise arrived 
in Indiana in interstate commerce is immaterial.” Ford Motor Co. v. 
Department of Treasury et al., 141 F. 2d 24. James A. Ross, Robert 
D. McCord and Merle H. Miller (Ross, McCord, Ice & Miller, of 
counsel) of Indianapolis, for appellant. Winslow Van Horne, John 
J. McShane and James A. Emmert of Indianapolis, for appellees. 
(Petition for certiorari filed in the Supreme Court of the United States, 
May 3, 1944; Docket No. 75. Certiorari granted, May 29, 1944.) 


Gross income tax ruled applicable to sale of securities by 
resident through Indiana broker and a stock exchange in another 
state. Appellee, domiciled in Indiana, instituted suit to recover 
Indiana gross income taxes, paid under protest, calculated on pro- 
ceeds derived from the sale of corporate stocks and bonds of foreign 
cotporations and recovered the amount of taxes paid. The State 
appealed to the Indiana Supreme Court from the overruling of its 
motion for a new trial. The evidence showed the sales had been 
effected through an Indiana broker, who had a direct wire with a 
New York Stock Exchange firm, to which instructions were given 
for the sale of the securities in question, the purchasers being non- 
residents of Indiana. Appellee contended the sales of the securities 
constituted transactions in interstate commerce and were exempt 
from the tax. The court remarked that the situs of the stocks and 
bonds sold by the appellee was in Indiana, where he was domiciled. 
This appellee conceded. Said the court: “He leans upon the circum- 
stances that the offers of sale, the acceptance of the offers, the 
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delivery of the certificates evidencing ownership and the remittance 
of the proceeds by the broker in New York to him in Richmond, 
Indiana, were effectuated by the facilities of interstate commerce. 
Having admitted the major premise, the appellee’s contention must 
fail. If the situs of his securities was at the place of his Indiana 
domicile, it necessarily remained there until ownership passed to 
the purchasers. The activities of the appellees’ agents in making 
the sales did not change the situs of his securities any more than 
they affected his domicile. That said activities incidentally involved 
interstate commerce is immaterial.” The court concluded that there 
was a sufficient basis for imposing the tax and reversed the judgment 
of the lower court, with directions to sustain the appellant’s motion 
for a new trial and to enter judgment for the appellant. Hewit v. 
Freeman,* 51 N. E.2d 6. Gath P. Freeman of Richmond, for appellee. 
(Appeal filed in the Supreme Court of the United States, March 13, 
1944; Docket No. 40; jurisdiction noted, April 3, 1944.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Indiana, page 1453. 


Missouri. 


State Supreme Court concludes legislature intended to exempt 
from sales tax “all sales at retail in the sales transactions of inter- 
state commerce.” Plaintiff foreign corporation sought a declaratory 
judgment to determine the taxability of certain sales under the Sales 
Tax Act. It was licensed to transact business in Missouri, main- 
tained a sales office in St. Louis, where no stock of its products was 
kept, and orders solicited by its salesmen were approved at an office 
in Pennsylvania. Upon acceptance, the products were consigned to 
the Missouri purchasers in some instances f. 0. b. cars at plaintiff’s 
plants in other states, and in others f. o. b. the point of destination 
in Missouri. Collections were made by the company’s treasurer in 
Pennsylvania. Sec. 11409 exempts from the tax “such retail sales as 
may be made in commerce between this state and any other state of 
the United States,” as well as “any retail sale which the State of 
Missouri is prohibited from taxing under the Constitution or laws 
of the United States of America.” The Missouri Supreme Court, in 
construing this section, concluded: “The failure of the legislature 
to enact a general compensating use tax, and the failure of the legis- 
lature to amend by expressly restricting the exemption section to 
exempt only retail sales in interstate commerce which infringes the 
Commerce Clause, lend support to our conclusion that the legislature 
intended that the section should exempt all sales at retail in the 
sales transactions of interstate commerce.” American Bridge Co. v. 
Smith,* 179 S. W. 2d 12. W.R. Mayne, N. W. Hartman and Fordyce, 
White, Williams & Hartman of St. Louis, for appellant. (Petition 
for writ of certiorari filed in the Supreme Court of the United States, 
__ May 29, 1944; Docket No. 107. Certiorari denied, October 9, 1944.) 


©The full text of me opinion is printed int The Corporation Tax Service, 
Missouri, page 6315. 





The Corporation Journal 235 


Pennsylvania. 


State Supreme Court affirms judgment requiring inclusion, in 
gross receipts allocation factor of franchise tax of foreign corpora- 
tion, with two sales offices in the state, of sales by Pennsylvania 
agents, approved out of state. In Commonwealth v. Quaker Oats 
Company, 52 Dauphin County Reports 406, (The Corporation 
Journal, October, 1942, page 234), the Dauphin County Court of 
Common Pleas held that sales, effected by Pennsylvania agents of 
a foreign corporation having two sales offices in the state, approved 
out of the state, were required to be included in Pennsylvania gross 
receipts, when allocating, for franchise tax purposes, that portion 
of the capital stock allocable according to gross receipts within and 
without the state. Upon appeal, the Pennsylvania Supreme Court 
has affirmed the County Court, stressing the unitary nature of the 
business, and concluding that the use of such sales in the allocation 
of gross receipts to Pennsylvania was proper and within the intent 
of the language with respect to allocation employed by the Legis- 
lature. Commonwealth of Pennsylvania v. Quaker Oats Company,* 38 
A. 2d 325. Hull, Leahy & Metzger of Harrisburg; Smith, Shaw & 
McClay and Wm. A. Seifert of Pittsburgh, for appellant. H. F. 
Stambaugh, Special Counsel, and James H. Duff, Attorney General, 
for appellee. Commerce Clearing House Court Decisions Requisi- 
tion No. 325076. (Petition for reargument filed, July 31, 1944. Re- 
argument denied, per curiam, September 25, 1944.) 


* The full text of this opinion is printed in The Corporation Tax Service; 
Pennsylvania, page 819. 
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Appealed to The Supreme Coutt 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


Connecticut. Docket No. 62. Spector Motor Service, Inc. v. Walsh, 139 F. 
2d 809. (The Corporation ‘Journal, March, 1944, page 128.) Connséiem: Cor- 
poration Business Tax Act—application to interstate motor carrier. Petition filed, 
April 18, 1944. Certiorari granted, May 22, 1944. 


Georcta. Docket No. 23. Davis et al. v. Smith et al., 28 S. E. 2d 148. (The 
Corporation Journal, April, 1944, page 153.) Property taxes—taxability of open 
account owed by United States for construction work, Petition for certiorari 
filed, February 8, 1944. Certiorari granted, April 3, 1944. Argued October 16, 1944. 


InpDIANA. Docket No. 40. Hewit v. Freeman, 51 N. E. 2d 6. (The Corpora- 
tion Journal, November, 1944, page 233.) Indiana Gross Income Tax Act— 
application to proceeds ‘from ‘sales of corporate stocks and bonds by resident 
owner to nonresidents through brokers. Appeal filed, March 13, 1944. Jurisdic- 
tion noted, April 3, 1944. 


InptIaANA. Docket No. 75. Ford Motor Co. v. Department of Treasury et al., 
141 F. 2d 24. (The Corporation Journal, Noyember, 1944, page 233.) ndiana 
Gross Income Tax Act—income from sales made on orders accepted, goods 
manufactured, and deliveries made to dealers, outside of Indiana. Petition for 
certiorari filed, May 3, 1944. Certiorari granted, May 29, 1944 


Missourt. Docket No. 107. American Bridge Co. v. Smith, 179 S. W. 2d 12. 
(The Corporation Journal, November, 1944, page 234.) Missouri Retail Sales 
Tax Act—exemption of interstate sales at retail of tangible personal property. 
Petition for certiorari filed, May 29, 1944. Certiorari denied, October 9, 1944. 


Montana. Docket No. 378. Commercial Credit Co. v. O’Brien, 146.P. 2d 637. 
(The Corporation Journal, January, 1944, page 88.) Montana property tax— 
assessment of “credits” or “notes receivable” to subsidiary which had trans- 
ferred them to parent corporation under a rediscount contract. Appeal filed, 
oe 22, 1944. Appeal dismissed, per curiam, for want of jurisdiction, October 
9, 1944. 


Onto. Docket No. 38. The Hooven & Allison Coane v. Evatt, 51 N. E. 2d 
723. (The Corporation Journal, February, 1944, page 11.) Ohio general prop- 
erty tax levied against goods grown in foreign country and transshipped by 
seller’s agent from port of entry to buyer in Ohio. Petition for certiorari filed, 
March 11, 1944. Certiorari granted, April 10, 1944. 


October 1943 Term 


Mrnnesota. Docket No. 33. Northwest Airlines, Inc. v. State of Minnesota, 
7 N. W. 2d 691. (The Corporation Journal, March, 1943, page 351.) State Taxa- 
tion—assessment of Minnesota personal property tax against entire fleet of air- 
planes operated by Minnesota corporation in interstate commerce. Petition for 
certiorari filed, April 2, 1943. Certiorari granted, May 10, 1943. Argued, October 
19 and 20, 1943. Affirmed, May 15, 1944. Petition for rehearing denied, October 
9, 1944. 


* Data compiled from CCH U. S. Supreme Court Service, 1944-1945. 
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Regulations and Rulings 


Georcia—An air transport company, which is a foreign corpora- 
tion but owns property in Georgia from which income is derived, is 
doing business in the state and is subject to the income tax law. (Opin- 
ion of Attorney General, Georgia CT, (Corporation Tax) Service, 
| 14-506.) 

InpIANA—A corporation which desires to increase the number 
of shares of its capital stock is not required to pay an additional fee 
for increase in its number of shares of stock, if the new stock is 
exchanged for the present authorized shares of capital stock. How- 
, ever, if only part of the new authorized stock is to be exchanged for the 
present authorized capital stock, then the remaining shares would 
represent an increase in the authorized capital stock on which a filing 
fee of one cent per share on such increase is due. (Opinion of Attorney 
General, Indiana CT, { .403.) 


Iowa—Where a charter renewal is effected prior to the expiration of 
the corporate period, and the renewal articles of incorporation include also 
an increase in capital stock, then in addition to the payment of the 
regular corporate fee for renewal, the fee for increase in capital stock 
is due, as provided by Sec. 8360, Code 1939. (Opinion of Attorney 
General to Secretary of State, lowa CT, { .0032.) 


New Mexico—Both domestic and foreign corporations, in making 
annual reports for franchise tax purposes, must give the book value 
of all assets, whether they be physical assets or otherwise. (Opinion 
of Attorney General, New Mexico CT, { 1-301.10.) 


NortH Carotina—Declared value excess profits taxes paid to the 
Federal Government are based upon net income, and therefore are 
not deductible in computing net income in North Carolina. (Opinion 
of Attorney General, North Carolina CT, § 15-006.) 


The decision in McLeod v. J. E. Dilworth Co. et al., U. S. Supreme 
Court, May 15, 1944, is of no practical significance to North Carolina 
because the Dilworth case was based upon a sales tax, whereas North 
Carolina has both a sales and a use tax. The U. S. Supreme Court, 
in General Trading Co. v. State of Iowa, May 15, 1944, rendered a deci- 
sion in full accord with the policy of North Carolina with respect to 
taxing sales of an interstate nature. (Memorandum of Attorney Gen- 
eral, North Carolina CT, J 78-007.) 


Orecon—The State Tax Commission has announced that, in com- 
puting the Excise (Income) Tax of corporations, after the taking of 
the personal property tax credit, a 30% discount is to be allowed with 
respect to the calendar year 1944 and fiscal years beginning in 1944. 
(Oregon CT, § 10-201.01.) 


Texas—The bonds and mortgage indebtedness of a corporation 
are subject to ad valorem taxation as well as the property upon which 


said indebtedness is incurred. (Opinion of Attorney General, Texas 
CT, § 20-184.11.) 
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Some Important Matters for 
November and December 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed calendar 
of the more important requirements covered by the State Report and Tax Bulletins 
of The Corporation Trust Company. Attorneys interested in being furnished 
with timely and complete information regarding all state requirements in any one 
Or more states, including information regarding forms, practices and rulings, may 


obtain details from any office of The Corporation Trust Company or C T Corpo- 
ration System. 


Araska—Annual Corporation Tax due on or before January 1—. 
Domestic and Foreign Corporations. 


DetawarE—Annual Report due on or before first Tuesday in January. 
—Domestic Corporations. 


District oF CotumBpia—Annual Report due between January 1 and 
January 20.—Domestic Corporations. 


Application for license in connection with District Income 


Tax due on or before January 1—Domestic and Foreign Cor- 
porations. 


Gerorcia—Annual License Tax Report and Tax due on or before Jan- 


uary 1.—Domestic and Foreign Corporations. 


New Yorx—Second Installment of Franchise (Income) Tax of Busi- 
ness Corporations due on or before November 15 (or within 30 
days after notice, if given later than October 15; payable not 
later than January 15, in any event).—Domestic and Foreign 
Business Corporations other than real estate companies. 


Unitep States—Fourth Installment of Income Tax imposed for the 
calendar year 1943 due on or before December 15.—Domestic 
Corporations and Foreign Corporations having an office or place 
of business in the United States. 





The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental pamphiets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York, 5, N. Y. 


What Constitutes Doing Business. (Revised to October 1, 1943.) A 
181-page book containing brief digests of decisions selected from 


those in the various states as indicating what is construed in each state as 
“doing business.” 


Cross Hauling . . . and the Answer, Spot Stocks. Explains how the 
possible wartime restrictions on ‘cross-hauling point the way to 


volunteer peacetime economies through the keeping of warehouse stocks at 
strategic shipping points. 


Amendments to Delaware Corporation Law, 1943. Contains complete 
text of the amendments adopted at the 1943 session of the legislature, 
giving for each one a brief explanation of its purpose and effect. 


Contracts You Can’t Enforce, Interesting case-histories which show 
advisability of contractor getting lawyer’s advice before undertaking 
construction work outside hig home state, even for federal government. 


After the Agent for Service Is Gone. What will happen then if suit is 
brought against the company? Some examples taken from actual 
court cases, with full texts of the final decisions. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation. 


Spot Stocks—and Interstate Commerce. Treats, in a general and 
informal way, of the relation between the carrying of goods in 
warehouses in outside states and the statutory obligations which that activity, 
in some states, places on the corporation owning the goods, 


When a Corporation Leaves Home. A_ simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them, Of interest both to attorneys and to corporation officials, 


We've Always Got Along This Way. A 24-page pamphlet of cases in 
various states in which corporation officials who had thought they 


were getting along very well with statutory representation by a business employe 
suddenly found themselves in trouble. 


What! We Need a Transfer Agent? Nonsense! The a is the 
title of a pamphlet which describes in detail, with many illustrations, 


the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent. 


Judgment by Default. Gives the gist of Rarden v. Baker and similar 
cases, showing how corporations qualified as foreign in any state 
and utilizing their business employes as statutory representatives are sometimes 
left defenseless in personal damage and other suits. 
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THE CORPORATION JOURNAL 


The Corporation Journal is published by The Corpora- 
tion Trust Company monthly, except in July, August, and 
September. Its purpose is to provide, in systematic and con- 
venient form, brief digests of significant current decisions of 
the courts, and the more important regulations, rulings or 
opinions of official bodies, which have a bearing on the organ- 
ization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid 
and without charge, to lawyers, accountants, corporation 
officials, and others interested in corporation matters, upon 
written request to any of the company’s offices. 


When it is desired to preserve The Journal in a permanent 
file, a special and very convenient form of binder will be 
furnished at cost ($1.50). 


While no more binders are at present available, their pro- 
duction will be resumed as soon after the war as possible. 
. 








